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further information, and the "failure further information, and to have assumed 

to make inquiries subjected them to all the responsibilities arising from the ac- 

the responsibilities arising from the ac- quisition of such knowledge, or resulting 

quisition of such knowledge as would from wilful ignorance of the real state 

have been obtained if the inquiry had of facts. And yet, strange to say, in 

actually been made." In one word Howard v. Park, the plaintiffs were 

the subject seems to resolve itself en- neither the inventors, the manufacturers, 

tirely into a question of evidence — Did nor had they any exclusive right to the 

or did not the defendant, in such a trans- sale of the manufactured article, but had 

action, usurp a rival's name with a fraud- simply arranged with the manufacturer 

ulent object ? If, after a certain intima- that their trade-name (not mark) should 

tion has been given him he persists in be affixed to all packages consigned to 

shutting his eyes and fails to make any such firm. Neither was the defendant a 

inquiries, he must, according to Howard party to the affixing such name to those 

v. Park, be taken to have desired no designed for him. 

Hugh Weiohtman. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Missouri. 

MUSICK v. DODSON. 

A married woman is, by the common law, wholly incapable of making any con- 
tract whatever which will bind her personally, or create against her a personal 
debt or obligation. Such attempted contract is void and not voidable. 

A mere moral obligation is not a sufficient consideration to support a promise, 
unless there is some antecedent legal liability to which it can be attached. 

Where, therefore, a married woman employed an attorney to procure a divorce 
for her, and promised to pay him $25 therefor ; and after the divorce was obtained 
she again promised to pay the same : Held, that her first promise was void ; that her 
second promise was consequently founded on a mere moral obligation, which was an 
insufficient consideration ; and she having remarried, her second husband was not 
liable for the payment of such attorney fee. 

Appeal from Adair Circuit Court. 

The opinion of the court was delivered by 

Shekwood, C. J. — Action before a justice of the peace, based 
on the following statement : " Plaintiff states that he is an attor- 
ney at law, duly licensed according to law ; that heretofore, to wit, on 

the — day 1877, one Louisa Allen employed plaintiff to bring 

and prosecute an action for divorce from her then husband, James 
Allen ; that the cause of said divorce was that she had been deserted 
by her husband for more than three years before the bringing of this 
suit for divorce, or contracting with plaintiff to bring said suit for 
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divorce, and that plaintiff did bring said suit, and did successfully 
prosecute the 3ame, and she was divorced from her said husband ; 
that plaintiff's services therein were reasonably -worth $25, which 
amount she agreed to pay plaintiff before and after the divorce was 
granted, but which is due and unpaid ; that afterward, on the — 

day of 1878, defendant, Thomas Dodson, was duly and legally 

married with said Louisa Allen, and is now her husband : where- 
fore plaintiff prays judgment against said Thomas Dodson for said 
sum of $25, and costs." 

A married woman is wholly incapable of making any contract 
whatever which will bind her personally, or create against her a 
personal debt or obligation : Bauer v. Bauer, 40 Mo. 61 ; Hig- 
gins v. Pettzer, 49 Id. 152. And it has been expressly decided 
that a married woman^s promise to pay an attorney his fee for 
obtaining a divorce for her would not be binding upon her : Whip- 
ple v. Giles, 55 N. H. 139. This being the case, the engagement 
made with plaintiff by Mrs. Dodson, now wife of defendant, then 
wife of James Allen, to pay plaintiff as an attorney a certain sum 
for obtaining a divorce from her former husband, Allen, can not 
be regarded as a debt of the wife of Allen, and if not a personal 
debt of hers, then according to plaintiffs own position, the 
defendant could not be held legally liable for anything less 
than the debt of his wife contracted anterior to his marriage 
with her ; and if Mrs. Allen could not, during the existence of the 
marital relations with her then husband, bind herself personally, 
then, as a matter of course, there could not be any consideration 
for the promise made by Mrs. Allen after the divorce was obtained 
to pay for such services, so the subsequent promise would be a 
nudum pactum and of no binding obligation or debt creating force. 
The case of Wilson v. Burr, 25 Wend. 386, gives support to plain- 
tiff's position, that a moral obligation on the part of a, feme covert 
is sufficient to uphold her promise made after the removal of her 
disability. That case is based on Lee v. Muggeridge, 5 Taunt. 36, 
which, Mr. Parsons says, " is not law :" 1 Pars, on Cont. 445. It 
was subsequently abridged and modified in Littlefield v. Shee, 2 
B. &. Ad. 811, and denied in Eastwood v. Kenyon, 11 Ad. & El. 
438. Denman, C. J. : It is said by Mr. Story that when contracts 
are merely voidable and not void in their inception, " they may 
be revived by a subsequent promise, provided they were originally 
founded upon an express or implied request by the party benefited. 
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But where the contract is void ab initio, it is not capable of ratifi- 
cation. Thus, where a married woman gave a promissory note, 
and after her husband's death promised, in consideration of for- 
bearance of the payee, to pay it, it was held that the note was abso- 
lutely void, and that forbearance where there was no other cause of 
action originally, is not a sufficient consideration to raise a promise : 
* * * so also where certain goods were supplied to a feme covert 
living apart from her husband, and for which, after his death, she 
promised to pay, it was held that the subsequent promise was void, 
because the goods being supplied during the life of her husband, 
the price constituted a debt from him and not from her :" 1 Story 
on Cont., sect 593, and cases cited. 

Mr. Baron Parke said a " mere moral consideration is noth- 
ing :" Jennings v. Brown, 9 M. & W. 501. Chancellor Kent says 
that the weight of authority is opposed to the view that a " mere 
moral obligation is of itself a sufficient consideration for a promise 
except in those cases in which a prior legal obligation or considera- 
tion had once existed :" 2 Kent 465. The doctrine of the case of 
Wilson v. Burr, 25 Wend. 386, was departed from in the subse- 
quent cases of Watkins v. Halstead, 2 Sandf. 311 ; Smith v. Allen, 
1 Lans. 101 ; Geer v. Archer, 2 Barb. 420, where that doctrine 
is repudiated, and before that case was adjudicated a different view 
of the law had been taken in Ehle v. Judson, 24 Wend. 97, and 
Smith v. Ware, 13 Johns. 257, which cases were not noticed in 
that on which plaintiff rests. 

The views we have expressed touching the point on hand are 
also supported by Mills v. Wyman, 3 Pick. 207, where the subject 
of a sufficiency of a mere moral obligation as the basis for a subse- 
quent promise is very clearly and elaborately discussed, and also by 
numerous other cases cited in the text books from which we have 
quoted. In Greenabaum v. Elliot, 60 Mo. 25, Wagner, C. J., 
delivering the opinion of the court, said : " A moral obligation, 
of itself, is not a good consideration for a promise. To impart to 
it any binding character there must be some antecedent legal liabil- 
ity to which it can be attached." Parsons says the rule may now 
be stated as follows : " A moral obligation to pay money or perform 
a duty is a good consideration for a promise to do so, where there 
was originally an obligation to pay the money or to do the duty, 
which was enforceable at law, but for the interference of some rule 
of law. Thus, a promise to pay a debt contracted during infancy, 
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or barred by the statute of limitations, or bankruptcy, is good, 
without other consideration than the previous legal obligation, but 
the morality of the promise, however certain, or however urgent 
the duty, does not of itself suffice for a consideration. In fact the 
rule amounts at present to little more than a permission to a party 
to waive certain positive rules of law which would protect him from 
a plaintiff claiming a just and legal debt:" 1 Parsons on Cont. 
434. 

And the same learned author also remarks : " Perhaps an illus- 
tration of the rule that a moral obligation does not form a valid 
consideration for a promise, unless the moral duty was once a legal 
one, may be found in the case of a widow who promises to pay for 
money expended at her request, or lent to her during her marriage. 
It may have been held in England, in a case examined in a former 
note, that this promise was binding, and there are many dicta to 
that effect in this country, but the current of recent decisions in 
England is in favor of the view that the promise of a married 
woman has not, when given, any legal force, and therefore, is not 
voidable but void, and can not be ratified by a subsequent promise 
after the coverture has ceased, nor be regarded as a sufficient con- 
sideration for a new promise :" Id. 435. 

And this court has announced a similar rule in Kennerly v. Mar- 
tin, 8 Mo. 698, where it was held that the subsequent promise by 
a widow to pay a physician for professional services rendered during 
her coverture was not founded upon a valuable consideration. The 
case at bar is not distinguishable in principle from the last case or 
others cited in support of our views. The case of Gwinn v. Simes, 
61 Mo. 335, is in accord with this one, for there the reception of 
the money on Sunday constituted a precedent, good consideration 
which might have been enforced at law through the medium of an 
implied promise had it not been suspended by some positive rule of 
law, and therefore the express promise, to wit, the mortgage, 
revived the precedent good consideration: 3 Bos. & Pul. 249, 
supra. 

It has been ruled that a wife could, by such an agreement as 
that in which plaintiff has declared, bind her then husband for an 
attorney's fees for services rendered her in a proceeding for a 
divorce, instituted by the husband against her {Porter v. Briggs, 
38 Iowa, 166, and cases cited ; s. c, 2 Cent. L. J. 681), but no 
case has gone to the extent of holding that any subsequent husband 



526 MUSICK v. DODSON. 

would be bound in consequence of such an agreement made by one 
who, at the time of making it, was the wife of another. 

At the common law, if the husband had abjured the realm, or 
was an alien continuously abroad, these circumstances invested the 
wife with the protection and powers incident to a feme sole : Gal- 
lagher v. Belargy, 57 Mo. 29, and cases cited. And the same 
rule has been extended, where the husband resided without the 
state of the wife's residence, he having deserted her {Abbot v. 
Bayley, 6 Pick. 89 : Gregory v. Pierce, 4 Met. 478), and the point 
has been ruled in the same way by this court where the wife resided 
separate and apart from her husband without this state : Rose 
Bates, 12 Mo. 30. 

But these cases just cited were put upon the express ground of 
the continued intentional absence of the husband from the state, 
the line of jurisdiction being on a political point an impassable bar- 
rier, and the husband being in consequence thereof as much beyond 
the process and jurisdiction of the courts of the wife's residence as 
if he had abjured the realm or were an alien residing abroad. 

This distinction is made plainly to appear in Bayley v. Abbot, 
supra, where the husband, resident in New Hampshire, by cruelty 
drove his wife from home, who thereupon came to Massachusetts, 
resided there for many years, acting as a feme sole, and had 
received the note in question as the proceeds of her own labor. 

These facts being set forth in plaintiff's reply to defendant's plea 
in abatement, that plaintiff was under coverture of Peter Abbot, 
who resided in New Hampshire, the defendant rejoined that the 
husband was a citizen of the United States, residing therein, and 
had not at any time renounced or abjured his allegiance thereto, 
etc. A demurrer was interposed to this rejoinder, and Parker, 
C. J., discussing this point, said : " The question is whether the 
replication is an answer to the plea in abatement of coverture of 
the plaintiff. If these parties to the marriage lived within this 
Commonwealth, it is certain that the facts stated in the replication 
would not avoid the plea of coverture, for by the plaintiff's expul- 
sion from the house of her husband, she would have carried with 
her a credit against him to the extent of her necessary support — 
furthermore, might have obtained a divorce, a mensa et thora, 
and a reasonable alimony out of his estate," and the rejoinder was 
adjudged bad. No such case is presented in this record, nor does 
the case of Gallagher v. Delargy, supra, cited for plaintiff, resem- 
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ble the one before us, for there the husband resided in this state, 
where the wife resided for many years transacting business as a 
feme sole. 

True, it is alleged, that Allen deserted his wife, but this he 
might have done and still have resided in this State. The disposi- 
tion made by the Circuit Court of defendant's motion to dismiss 
the cause was therefore correct. 

Judgment affirmed. 



The rule that the contracts of a feme 
covert are, by the common law, void, is 
well settled: I Bish. Mar. Worn., sect. 
39 ; Bing. Inf. and Cov. 181 ; Reeves's 
Dom. Eel. *98 ; Hose v. Bell, 38 Barb. 
25 ; Howe v. Wildes, 34 Me. 566 ; 
Young v. Paul, 10 N. J. Ch. 404 ; Far- 
rar v. Bessey, 24 Vt. 89 ; Cartwright v. 
Hollis, 5 Tex. 152 ; Chouteau v. Merry, 
3 Mo. 254 ; Davis v. Foy, 15 Miss. 64 ; 
Rogers v. Phillips, 8 Ark. 366 ; Thomp- 
son v. Warren, 8 B. Mon. 488 ; King v. 
Mosely, 5 Ala. 610 ; Perry v. Calhoun, 
8 Humph. 551 ; Glyde v. Keister, 1 
Grant's Cas. 465 ; Edwards v. Davis, 16 
Johns. 281 ; Wallace v. Rippon, 2 Bay 
112 ; Rowe v. Kohle, 4 Cal. 285 ; Hen- 
nessey v. Ryan, 7 R. I. 548 ; Thomas v. 
Lowy, 60 111. 512 ; Tracy v. Keith, 11 
Allen 214; Higgins v. Willis, 35 Ind. 
371. 

Notwithstanding, however, that the 
rule seems clear upon principle, there has 
been considerable conflict among the au- 
thorities upon the question involved in 
the principal case, whether the moral 
obligation created by an agreement en- 
tered into by a married woman is a suffi- 
cient consideration to support a new 
promise made by her after the coverture 
is ended. The case of Lee v. Mugger- 
idge, 5 Taunt. 36 ; s. o. Ewell's Lead. 
Cas. 332, is the case usually cited to sup- 
port the affirmative of this question. In 
that case a feme covert, having an estate 
settled to her separate use, gave a bond 
for the repayment by her executors of 
money advanced at her request on the 
security of that bond, to her son-in-law. 



After her husband's decease, she wrote 
promising that her executors should settle 
the bond. Upon this state of facts the 
Court of Common Pleas held that as- 
sumpsit would lie aga'nst the executors 
on-this promise of the testatrix, upon the 
ground that the moral obligation to pay 
the debt was a sufficient consideration for 
the subsequent promise. The doctrine 
of this case is supported by a number of 
case6 and dicta : see 2 Bl. Com. 445 ; 
Atkins v. Banwell, 2 East 506, per Lord 
Ellenbokough, C. J. ; Hawhes v. 
Saunders, 1 Cowp. 294, per Lord Mans- 
field, C. J., and Buller, J.; Gibbs 
v. Merrill, 3 Taunt. 311, per Mans- 
field, C. J. ; Seaman v. Price, 2 Bing. 
439, per Best, C.J. ; Bentleyv. Morse, 
14 Johns. 468 ; Glass v. Beach, 5 Vt. 
176 ; Barlow v. Smith, 4 Id. 144 ; Tur- 
ner v. Partridge, 3 P. & W. 172 ; Com- 
missioners v. Perry, 5 Ohio 58 ; Fairchild 
v. Bell, 1 Rice (S. C.) Dig. 60 ; Stew- 
art v. Eden, 2 Caines 1 50 ; Wilson r. 
Burr, 25 Wend. 386 ; Goulding v. Da- 
vidson, 26 N. Y. 604 ; Hemphill v. Mc- 
Climans, 24 Penn. St. 371 ; Vance v. 
Wells, 6 Ala. 737 ; Kennedy v. Martin, 
8 Mo. 698 ; Franklin v. Beatty, 27 Miss. 
347. 

Notwithstanding the above authorities, 
the weight of authority seems to be that 
a mere moral obligation is insufficient to 
support a subsequent promise, and that 
the contract of a married woman being 
void is incapable of ratification, however 
certain and urgent the mere moral obli- 
gation of the promise ; and hence that 
the case of Lee v. Muggeridge is not the 
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law : See Yelv. 41 b (MetcalFs ed.) ; 
1 Pars, on Cont. 434, 435 ; Met. on 
Cont. 178, 181 ; Chittyon Cont.(ll Am. 
ed.) 52, 55 ; 2 Bl. Com. (Cooley's ed.) 
445, note 6 ; 1 Story on Cont. (4th ed.) 
sect. 465 ; 1 Bish. Mar. Worn. sect. 39; 
Loyd v. Lee, 1 Stra. 94 ; Meyer v. 
Baworih, 8 Ad. & El. 467 ; Maker v. 
Martin, 43 Ind. 314 ; Thompson v. War- 
ren, 8 B. Mon. 488 ; Waters v. Bean, 

15 Ga. 360 ; Foster v. Wilcox, 10 R. I. 
444 ; Hetherington v. Hixon, 46 Ala. 
298 ; Watson v. Dunlap, 2 Cranch C. C. 
14 ; Viser v. Bertrand, 14 Ark. 274 ; 
Littlefield v. Shee, 2 B. & Ad. 813, per 
Lord Tentekden, C. J. ; Monkman v. 
Shepherdson, 11 A. & E. 416 ; Beaumont 
v. Reeve, 8 Q. B. 486, 487 ; Eastwood v. 
Kenyan, 11 A. & E. 447; Jennings v. 
Brown, 9 M. &W. 501, per Pakke, B.; 
Cook v. Bradley, 7 Conn. 57 ; Mills v. 
Wyman, 3 Pick. 207 ; Edwards v. Davis, 

16 Johns. 283, note ; Smith v. Ware, 13 



Johns. 259 ; McPherson v. Rees, 2 P. & 
W. 521 ; Dodge v. Adams, 19 Pick. 429 ; 
Loomis v. Newhall, 15 Id. 159; Parker 
v. Carter, 4 Munf. 273 ; Hatoley v. Far- 
rar, 1 Vt. 420; Farnham v. O'Brien, 22 
Me. 475 ; Warren v. Whitney, 24 Id. 
561 ; Snevily v. Read, 9 Watts 396 ; 
Ehle v. Judson, 24 Wend. 97 ; Geer v. 
Archer, 2 Barb. 420 ; Shepard v. Rhodes, 
7 R. I. 472 ; Nash v. Russell, 5 Barb. 
556 ; Watkins v. Ealstead, 2 Sandf. 311; 
s. c. Ewell's Lead. Cas. 317. 

In many of the states, the question 
involved in the principal case has been 
solved by statutes enabling married 
women to contract as femes sole. But in 
those states where the common law pre- 
vails upon this subject, the principal case 
will be read with interest, and will form 
an important addition to the existing au- 
thority upon this interesting question. 
Marshall D. Ewell. 

Chicago. 



Supreme Court of Colorado. 
DOUGAN et al. t>. THE DISTRICT COURT OP LAKE COUNTY. 

Where a statute authorizes an administrative or ministerial body (as the council 
of a city) to appoint an officer to hold during its pleasure, such body can remove in 
its discretion, and the exercise of such discretion cannot be controlled or restrained 
by the courts. 

The writ of prohibition lies only to an inferior judicial tribunal, and not to bodies 
exercising ministerial and administrative powers only. 

Where a city council is proceeding to investigate charges, with the view of re- 
moving an officer appointed to hold during the pleasure of such council, an order of 
court staying proceedings and to show cause why a writ of prohibition should not 
issue is made without jurisdiction, and is absolutely void ; and a disregard of such 
an order is not a contempt of court. 

But to justify a disregard of an order of court it should appear upon the face of 
the pleading, upon which it was made, that the court making the same had no juris- 
diction. 

Where a court is proceeding to punish the disregard of an illegal order, as for a 
contempt, it is a proper case for preventive relief by prohibition. 

The facts of the case sufficiently appear in the opinion of the 
court. 



